most important agent of enforcement The significance of this development was clear: every nominal violation that held out the prospect of treble damages would be challenged regardless of its effects on competition. Such antitrust enforcement harmed consumers by encouraging inefficient business relationships and inhibiting aggressive competition.
Under the Burger Court, however, we have begun to witness a countervailing trend. The substantive law, although retaining many liberal rules of liability, 6 now recognizes that the predominant goal of antitrust enforcement is the enhancement of competition rather than the subsidization of small and inefficient businesses. 7 More importantly for our purposes here, the procedural law has also begun to recognize the same goal by imposing limits on the kinds of injuries for which private plaintiffs may recover.
The Supreme Court has recently articulated a principle that explicitly recognizes the potential conflict between the damage remedy and the goal of the antitrust laws. In Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc .," following a perceptive analysis by Professor Areeda of the appellate decision in the same case, 9 the Court interpreted the language in section 4 of the Clayton Act 0 that permits recovery for "anything forbidden by the antitrust laws" to refer to the anticompetitive aspects of a violation rather than the violation itself. 1 1 Brunswick, the nation's largest producer of equipment for bowling centers, acquired bowling centers owned by several of its defaulting customers; Brunswick continued to operate the acquired centers in competition with the plaintiffs. 1 2 In a suit tablishes only that injury may result." 1 8 Justice Marshall then rejected the ruling by the court of appeals that all injury caused by a violation is compensable; he noted that such a ruling "divorces antitrust recovery from the purposes of the antitrust laws.""" Congress did not prohibit mergers because they cause economic readjustments, but because they may reduce competition.
Justice Marshall reasoned that since liability was based on Brunswick's capacity to finance predatory practices out of its "deep pocket," any recoverable damages must be traceable to predatory conduct. But since the measure of damages that the court of appeals adopted was based solely on the profits lost by the plaintiffs after Brunswick began operating the defaulting centers-profits lost, in other words, because of continued competition-it was inconsistent with the basis of substantive liability. More importantly, that measure of damages was also inconsistent with the fundamental purpose of the antitrust laws: "The damages respondents obtained are designed to provide them with the profits they would have realized had competition been reduced." 20 To permit such a damage award would be to confuse injury to competitors with injury to competition. The Court therefore held that for plaintiffs to recover treble damages on account of § 7 violations, they must prove more than injury causally linked to an illegal presence in the market. Plaintiffs must prove antitrust injury, which is to say injury of the type the antitrust laws were intended to prevent and that flows from that which makes defendants' acts unlawful. The injury should reflect the anticompetitive effect either of the violation or of anticompetitive acts made possible by the violation. It should, in short, be "the type of loss that the claimed violation ... would be likely to cause. ' 
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Since Brunswick was decided, the defense bar has seized upon the notion of "antitrust injury" as a weapon of commercial warfare, raising it routinely as a defense in treble-damage litigation. The antitrust-injury concept has become one of profound practical and theoretical importance, although the courts have not been uni-formly receptive to it. 2 2 But the decisions indicate that the courts and litigants lack any firm conceptual basis for identifying antitrust injury.
Such a basis is provided, however, by the recognition that antitrust policy should be directed toward promoting efficiency, or as some prefer to call it, consumer welfare. 23 The "rule of reason '' 24 narrows the class of illegal restraints from all those that limit any individual's commercial freedom to those that limit the efficient operation of markets generally. In parallel fashion, antitrust injury can consistently be seen as narrowing the standard for recoverable damages from all those suffered by the plaintiff as a result of an antitrust violation to those that actually flow from the aspect of the violation that causes market inefficiency. As the Supreme Court has said, the Sherman Act was enacted to prevent not the mere injury to an individual which would arise from the doing of the prohibited acts, but the harm to the general public which would be occasioned by the evils which it was contemplated would be prevented, and hence not only the prohibitions of the statute but the remedies which it provided were coextensive with such conceptions. 2 5
Many courts have refused to extend the concept of antitrust injury as a limitation on damages. See, e.g., Lee-Moore Oil Co. v. Union Oil Co., 599 F.2d 1299 , 1302 -03 (4th Cir. 1979 ; Purex Corp. v. Procter & Gamble Co., 596 F.2d 881, 888 (9th Cir. 1979); Ohio-Sealy Mattress Mfg. Co. v. Sealy, Inc., 585 F.2d 821, 832-33 (7th Cir. 1978 ), cert. denied, 440 U.S. 930 (1979 Heatransfer Corp. v. Volkswagenwerk, A.G., 553 F.2d 964, 984-85 (5th Cir. 1977 ), cert. denied, 434 U.S. 1087 (1978 ; Fuchs Sugars & Syrups, Inc. v. Amstar Corp., 447 F. Supp. 867, 878 (S.D.N.Y. 1978) ; Laughlin v. Wells, 446 F. Supp. 48, 52 (C.D. Cal. 1978); L & H Investments, Ltd. v. Belvey Corp., 444 F. Supp. 1321 , 1323 -25 (W.D.N.C. 1978 ; Admiral Theatre Corp. v. Douglas Theatre Co., 437 F. Supp. 1268 , 1295 -96 (D. Neb. 1977 ), afl'd, 585 F.2d 877 (1978 . Defendants have had some success under the new doctrine, however. See, e.g., Lupia v. Stella D'Oro Biscuit Co., 586 F.2d 1163 , 1168 -69 (7th Cir. 1978 , cert. denied, 440 U.S. 982 (1979) ; John Lenore & Co. v. Olympia Brewing Co., 550 F.2d 495, 498-500 (9th Cir. 1977 ), cert. denied, 440 U.S. 990 (1979 ; Outboard Marine Corp. v. Pezetel, 461 F. Supp. 384, 401-03 (D. Del. 1978) ; Uniroyal, Inc. v. Jetco Auto Serv., Inc., 461 F. Supp. 350, 359 (S.D.N.Y. 1978) ; Murphy Tugboat Co. v. Crowley, 454 F. Supp. 847, 852-57 (N.D. Cal. 1978) ; Juneau Square Corp. v. First Wis. Nat'l Bank, 445 F. Supp. 965, 973-76 (E.D. Wis. 1978) . 23 See R. BORK, THE ANTITRUST PARADOX 50-133 (1978) 
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The interpretation of the language of both the substantive and the remedial provisions of the antitrust laws must therefore be guided by the overall statutory purpose of promoting competition. And just as economic analysis of the effects of various practices on efficiency should guide the development of the rule of reason in the formulation of substantive rules, so the same tools should give content to the concept of antitrust injury.
II. THE DETERRENT FUNCTION OF TREBLE DAMAGES
If treble-damage actions are to promote economic efficiency, the size of the award should approximate the social cost or inefficiency caused by the violation, discounted by the likelihood that the conduct will be discovered and penalized.
2 6 Firms will not engage in a practice if their expected gain in doing so is less than their expected (private) cost, including any penalties incurred for violating the antitrust laws. If this expected cost exceeds the social cost, firms will be deterred from pursuing activities that promise greater value than any inefficiency resulting from those activities. This danger is particularly great where the activity enables the firm to achieve economies by the integration of productive or distributive processes, yet causes no immediate reductions in output. But even if the activity has no such redeeming qualities, an excessive penalty may deter similar, efficient activities that firms only perceive as violations .because the law is unclear. In either case, deterrence of the conduct by penalties unrelated to the social cost would itself be inefficient.
The bulk of this article will consider the difficulties inherent in using private damage awards as a deterrent to anticompetitive conduct. Any analysis along the lines I am suggesting necessarily assumes that the primary function of the treble-damage action is deterrence of such conduct rather than compensation of victims, subsidization of small businesses, or similar goals directed to the private rather than the social cost of violations. This assumption is justified, however, on the basis of both statutory interpretation 26 See ECONOMIC PERSPECTIVE, supra note 23, at 221-24; Becker, Crime and Punishment: An Economic Approach, 76 J. POL. ECON. 169, 176-79, 180-85, 191-93 (1968) . 27 See United States v. United States Gypsum Co., 438 U. S. 422 (1978) ; R. BORK, supra note 23, at 78 ("Just as protected speech lies next to that which may be outlawed, so does vigorous price competition adjoin that which goes too far and is predatory. It is not socially desirable that conduct in either of the two adjacent areas be deterred."); R. PosNER, Eco-NOMIC ANALYSIS OF LAW § 20.4 (2d ed. 1977) .
and sound policy considerations. The legislative history of the Sherman Act is notoriously malleable, assuming virtually any shape the advocate desires. Nonetheless, there is evidence in the early congressional debates to support the primacy of the deterrent function. The present section 4 of the Clayton Act follows the language of the original section 7 of the Sherman Act, 28 which Thorelli concludes, in his authoritative study 2 9 of the debates, was intended to make the antitrust law selfenforcing, in keeping with the vision of an efficiently operating economic system. By creating incentives for those injured by monopolistic practices to seek redress in the courts, section 7 was designed to encourage individuals to enforce the Sherman Act for the benefit of society. 3 0 At the same time, the framers of the section seem to have had no illusions about its suitability as a vehicle for compensating those injured by monopolistic practices. The number of individuals injured would normally be so large that the courts would be incapable of providing full and fair compensation. The framers explicitly rejected, for example, an amendment that would have permitted joinder as plaintiffs of all those injured by a violation." One can conclude that they expected the statute to deter anticompetitive conduct rather than systematically to make whole those who had been injured by past inefficiency. A similar purpose may be gleaned from the legislative history of the Clayton Act.
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The Supreme Court's interpretation of section 4 of the Clayton Act has generally reinforced the provision's role as a deterrent." 3 The Hanover Shoe 3 4 and Illinois Brick 5 decisions, for example, held that direct purchasers are, as a matter of law, the persons injured by illegal overcharges, even if part of the cost increase was passed on to others. Recognizing the complexity of the "R Sherman Act, ch. 647, § 7, 26 Stat. 209 (1890) evidentiary issues that would have to be resolved if the theory of passing on were permitted for either plaintiffs or defendants, the Court found that the legislative purpose in creating a group of "'private attorneys general'" to enforce the antitrust laws under § 4 . . . is better served by holding direct purchasers to be injured to the full extent of the overcharge paid by them than by attempting to apportion the overcharge among all that may have absorbed a part of it. 36 The Court recognized that it is more important that the penalty be imposed than that the damages be divided fairly. On the other hand, in Reiter v. Sonotone Corp., 3 7 the Court found that ultimate consumers should be permitted to recover if they are direct purchasers, since to deny them standing would allow the price fixing to go unchallenged altogether.
Brunswick, however, contains a passage that, at first sight, is troubling:
[T]reble damages also play an important role in penalizing wrongdoers and deterring wrongdoing, as we also have frequently observed. . . . It nevertheless is true that the trebledamages provision, which makes awards available only to injured parties, and measures the awards by a multiple of the injury actually proved, is designed primarily as a remedy. 8 Although easily misunderstood, this passage is fully consistent with the deterrence rationale if read in context. By characterizing the purpose of section 4 as remedial, the Court emphasized that damages must be for actual injury; it did not suggest that damages should compensate all those injured by antitrust violations. The remainder of the opinion makes clear that implicit in the Court's understanding of the remedial function is the requirement that any damage recovery be related to the inefficiency-causing effects of the conduct in question. 3 9 The Court's reasoning and the legislative history giving priority to the deterrent function are consistent with an economic interpretation of the function of antitrust damages. Although damages Id. at 746 (quoting Hawaii v. Standard Oil Co., 405 U.S. 251, 262 (1972) As the antitrust-standing cases recognize,' 3 it is impossible for the damage provison to restore all the individual members of society to the position they would have held but for the violation. Even theoretically, compensation cannot be separated from deterrence as an objective of antitrust remedies. Treble-damage awards will deter the conduct penalized regardless of the rationale for imposing the award. If the size of the penalty is unrelated to the anticompetitive effects of the conduct involved, the damage award will either leave incentives to engage in anticompetitive conduct or create deterrents to efficient conduct. 730-31 (1977) (permitting indirect purchasers to sue, while presuming that the direct purchaser has not passed on the illegal overcharge, "substantially increases the possibility of inconsistent adjudications-and therefore of unwarranted multiple liability for the
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Since the antitrust laws "were enacted for 'the protection of competition, not competitors,' "46 to allow recovery for the efficiency gains associated with a nominal violation would contradict the un-"derlying purpose of the law.
III. TOWARD A DEFINITION OF ANTITRUST INJURY
As noted earlier, in order to deter anticompetitive activity, the amount of damages awarded should equal the efficiency loss to society attributable to the defendant's conduct, discounted by the likelihood of the violation being discovered. But private treble damages only roughly approximate this standard. The trebling of damages, for example, was never intended to be a discounting factor, 47 and scarcely serves that function. It seems to overstate the likelihood of apprehension for concealable offenses such as price fixing, 48 and to understate it for other easily detectable offenses, such as tying arrangements. Furthermore, a number of practical limitations prevent the final damage award from ever truly reflecting the actual injury to either the plaintiff or society. The available accounting data, for example, may be insufficient to justify any award, and when an award is made, its relationship to the actual injury may be tenuous at best. 49 Other factors, such as the tax treatment of damage awards and the statute of limitations, may limit the deterrent force of a damage award. 0 But all of these constraints are common to any system of liability, and do not represent conclusive grounds for doubting the suitability of the statutory scheme for its purpose.
There is, however, a more serious potential flaw in a statutory scheme that relies on the private damage action to achieve the economically appropriate level of deterrence: the efficiency loss to society that should determine the level of deterrence does not coincide with the losses that individual economic actors suffer from 294, 320 (1962) ). 47 The trebling provision was imported from the original Statute of Monopolies, 21 Jac. 1, c. 3 (1624) . 48 Criminal penalties for these offenses partly compensate for the inadequacy of the discounting factor. See 15 U.S.C. § § 1, 2 (1976 antitrust violations. In Brunswick, for example, the unlawful acquisitions caused no inefficiency, but had a substantial impact on the profitability of the competing bowling centers. This disjunction between the private and social cost of antitrust violations is not unique to the facts of Brunswick. 51 Many violations are forms of aggressive competition that have crossed the indistinct line into the region the law deems predatory. Analogously, other violations involve integrations of productive or distributive processes that result in real economies. Although there may be no social cost-or harm to consumers-from these nominal violations, the harm to competitors or distributors may be quite concrete. This flaw is more serious than the use of an incorrect multiple to discount for the probability of apprehension, because individual injury may bear no relation at all to the social cost of the violation.
The concept of antitrust injury goes a long way toward correcting this imbalance. The Brunswick Court defined antitrust injury as "injury of the type the antitrust laws were intended to prevent and that flows from that which makes the defendants' acts unlawful. '52 In economic -terms, this is the injury to economic actors that is traceable to those aspects of the violation that cause economic inefficiencies. Approaching the efficient level of deterrence requires an analysis of the competitive effects of violations and the kinds of individual injury associated with them. Although the individual's injury, even under this approach, is not identical to the total inefficiency associated with the violation, it is nonetheless related to it, and the relationship keeps the potential damage award connected with its deterrent purpose.
In this section I will try to show, using a discussion of the efficiency effects of various practices as a paradigm, that the concept of antitrust injury is implicit in some principal rules of antitrust damages. A description of the economics of antitrust injury as the courts have viewed it in cartel cases and in certain cases involving exclusionary practices will provide a framework for testing the implications of the concept in other settings. 
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A. Cartels Cartels and horizontal mergers reduce allocative efficiencyreallocating resources in a way that reduces the value of society's output to consumers-if they provide the participants with the power to raise the market price above the competitive level. 53 At the higher price, the industry's output is necessarily lower, resulting in an inefficient use of resources; the output that consumers would value above the cost of production is lost. This reduction in value is what economists call the deadweight or "triangle" loss in welfare attributable to monopoly. The higher price also provides the sellers with monopoly profits, but this effect has not traditionally been viewed as either efficient or inefficient in itself. The mo- 
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The industry demand curve D represents the amount of the product consumers are willing to buy at each price. At the competitive output (Qc), the price (Pc) is equal to the cost (MC) of producing the last unit of output. The area under the demand curve but above MC represents the surplus value to consumers of the product at Pc, who would have purchased the product at higher prices. By collusively restricting output to Qm, where marginal revenue (MR) is set equal to MC, the producers obtain the monopoly profit represented by the area MP by capturing part of the consumers' surplus that existed under competition. The triangular area X represents the so-called deadweight welfare loss created by the restriction of output: it is value lost to consumers (who are forced to seek out more costly substitutes) and not recaptured by the producers.
.
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Antitrust Damages, Economic Efficiency nopoly profits represent only a transfer of income from one group, the purchasers of the monopolized product, to another, the owners of the firm selling the product. 5 Thus, the usual economic objection to price fixing is not that it redistributes income by generating monopoly profits, but that it creates a deadweight welfare loss to society by restricting output. Yet the courts have uniformly held that the proper measure of damages in price-fixing cases is the overcharge, the difference between cartel price and the competitive price, variously defined. 55 The private injury-which would in the limit equal the monopoly profits-is distinct from the social cost. 5 6 It is nonetheless clear that the traditional measure of damages is economically sound. Although the monopoly profits are a transfer payment, they flow from the aspect of the conduct that causes inefficiency, since they are created by the same output restriction that creates the deadweight loss. We need not accept the hypothesis that these profits also approximate a social cost of the cartel to see that they are properly regarded as illicit. 57 They are caused by the output restriction-a market inefficiency-and represent an inducement to create it, 55 without increasing social wealth.
The full overcharge is a proper measure of damages even if part of it is paid to the defendant's nonconspiring competitors who sell at the cartel price. 5 9 A collusive price increase may call forth greater output from less efficient but competitive firms that take 54 Professor Posner has argued that the area MP, in the diagram in note 53 supra, should also be viewed as a welfare loss since it approximates the amount of real resources wasted in seeking and maintaining a monopoly position. Posner 
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the cartel price as given. 60 These firms have no incentive to set a lower price, since they can sell all they produce at the cartel price. Although their output reduces the cartelists' power to increase the price above the competitive level, whatever collusive price increase that does occur must flow directly from the cartelists' restriction of output. It is true that in these circumstances the price increase does not result in a simple wealth transfer to the cartel; part of the overcharge will go to the nonconspiring firms. Nonetheless, the inefficiency-both from the cartelists' own output restriction and from the increased output of less efficient firms-is directly attributable to the cartel."
MCMC MRc
Qf
Q, Qm Qc
Quantity At the competitive price Pc, the market supply curve MCc intersects the market demand curve Dm at output Qc. If firms agree to restrict output, they must take account of the output of nonconspiring firms (whose supply curve is given by MCf) that will enter the market at the higher prices. By subtracting these firms' output from the market demand at any given price, the cartel can constrtict the demand curve that it faces (AB) and the marginal revenue curve (MRc) drawn to AB. It may then set its profit-maximizing output where MCc intersects MRc, yielding a price of P,. At that price, the nonconspirators will expand output to Qf, where MCf equals P 1 . The total market output then is Qf + Q, or Qm. The area X 1 represents the cost increase from the increased production of the less efficient nonconspirators; the area X 2 represents the welfare loss from the restriction of market output from Qc to Qm. 61 The larger deterrent penalty is justified here since much of the overcharge paid to the nonconspiring firms reflects increased production costs (the area X, in the diagram in [47:467 Those who pay illegal overcharges are not the only ones who suffer antitrust injury as a result of a cartel: the restriction of production may cut off entirely some who would have purchased the affected goods at the competitive price. The cartel members may, for example, refuse to deal at all with a distributor, or may raise their price beyond the distributor's ability to pay.
6 2 Under such circumstances the distributor would be forced to seek out alternative but less preferable sources of supplies, suffering antitrust injury in the form of increased transaction costs and higher prices. These increased costs, even more than the overcharge itself, flow from the inefficiency-causing aspect of the cartel because the distributor has been forced to purchase more costly substitutes for the affected product.
Damages based upon this theory, of course, will often be too speculative to support recovery. 3 'd, 118 F. 120 (9th Cir. 1902) , where suppliers of cedar shingles had formed "an unincorporated association having for its purpose the prevention of injurious competition," id. at 595, an object that they accomplished by a restriction of production that included a 60-day closing of the members' mills. The plaintiff, a distributor of cedar shingles, alleged that the price increase that accompanied the output restriction had caused his customers to refuse to purchase from him and that the closing of the mills had caused him to lose sales he would otherwise have made. The trial court's dismissal of the claims on the grounds that the suppliers' association did not affect interstate commerce was later reversed, but no decision on the merits was ever reported. There would seem to be no theoretical reason why these damages should not be compensable. The defendants' conduct is, in effect, a refusal to deal except upon an unlawful condition, the payment of the cartel price. See Eastman Kodak Co. v. Southern Photo Materials Co., 273 U.S. 359, 376-78 (1927); R. POSNER, supra note 42, at 539. The plaintiff's damages flow from the collusive price increase: if the price increase raised the plaintiff's cost and hence his prices, to the extent that his purchasers substituted toward more costly roofing materials, and if it could be shown that the plaintiff would have purchased and resold the shingles at the competitive price, then the plaintiff should recover his damages. Because of the rule requiring mitigation of damages, see text and notes at notes 77-82 infra, recovery would be limited by the difference between the collusive price and the cost of substitutes.
Identical reasoning would apply to the mill closings; the inability of the plaintiff to obtain the product because of the closings is indistinguishable from his being charged a collusive price that exceeds what his purchasers are willing to pay. An appropriate measure of damages under such circumstances would be the plaintiff's fixed costs and his anticipated accounting profit. This measure would reimburse him in an amount approximating his cost of being in the business of reselling the cartelists' product. would have purchased the product at the competitive price, the plaintiff must prove by a prior course of dealings or by actual offers to purchase during the conspiracy period that he would have done so. These conditions will be satisfied in some circumstances. Consider, for example, a middleman who contracted to supply uranium for a period of years at a certain price. If he is forced to break the contract because his own suppliers collusively raise the price, he should recover from his suppliers whatever damages he must pay for breach of contract.
The foregoing measures of damages do not deter any gains in productive efficiency 6 4 -that is, reductions in the average cost of production-that a horizontal agreement makes possible. Such arrangements, particularly mergers, may increase efficiency in production if they reduce the firm's unit costs by an integration of productive, managerial, or financial facilities. 5 Although these Productive efficiency consists of minimizing the costs of the individual firm for any given level of output. See generally E. ROBINSON, THE STRUCTURE OF COMPETITIVE INDUSTRY (4th ed. 1958). Cartels do not necessarily reduce the average costs of production; participation in a cartel may raise the firm's costs by requiring expenditures for policing or various forms of nonprice competition. Posner, supra note 54. Further, some have argued that reduction in competition because of participation in a cartel may reduce the firm's incentive to minimize costs, resulting in "X-inefficiency." See, e.g., C.K. ROWLEY, supra note 53, at 53; Leibenstein, Allocative Efficiency vs. "X-Efficiency," 56 AM. ECON. REV. 392 (1966) . But see Stigler, The Xistence of X-Efficiency, 66 AM. ECON. REV. 213 (1976) .
5 Professor Williamson illustrates this development with the following "naive tradeoff model":
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The welfare loss (X) from the restriction of output is still present, but it is compensated by an increase in efficiency (CS) represented by a reduction in cost from AC 1 to AC. The cost savings result in higher economic profit for the producer, but release real resources for other productive uses. kinds of economies do not justify a cartel e 6 or a merger that reduces output, 67 they should not be actively deterred by the damage remedy since they represent a social benefit that may partially offset any allocative inefficiency. These cost savings represent part of the profit generated by the cartel, and are in that respect an inducement to engage in the cartel activity. But to set damages equal to the cost savings would represent overdeterrence.
Of course, a purchaser who paid an overcharge would not recover the savings in any case, since the portion of the price attributable to the cost savings would have been paid in the absence of the cartel. Individuals directly injured by the cost savings also are not entitled to recover any damages. For example, employees dismissed as a result of more efficient management or production techniques are harmed by the formation of the cartel, but should not be viewed as suffering antitrust injury. To permit them to recover damages would deter the creation of productive efficiency and thus increase any welfare loss from the arrangement.
We see, then, that the traditional definition of damages for cartel practices is consistent with the idea of antitrust injury. It permits recovery for wealth transfers caused by the collusive restriction of output, but not for new wealth created by those aspects of the restraint that are efficient. As a logical extension, it should permit recovery for losses to purchasers who are unwilling or unable to meet the collusive price.
B. Exclusionary Practices
Allocative efficiency may also be impaired by predation. 8 
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for example, a would-be monopolist sets his price below cost (properly defined), customers may substitute away from less costly but competitively priced products of other firms. In addition, output at the lower price will expand to inefficient levels, because the cost of production exceeds the value consumers place on the product. The lower prices result in a wealth transfer (again, in itself neither efficient nor inefficient), this time from the producers to their customers. Furthermore, if successful, their predation will give the predator a greater market share, and, therefore, greater power to increase the price above cost, causing the additional welfare losses associated with monopoly.
It is important to recognize, however, that firms may engage in activities that necessarily involve exclusion of competitors but that are intended to increase productive efficiency. Thus, the mere fact that a firm has been excluded or foreclosed from selling does not necessarily mean that it has suffered antitrust injury. the very act of competing by reducing prices or improving quality, firms deny each other some part of the market, thus reducing each others' profitability. Indeed, the more efficient a firm becomes in its production, the greater the "injury" it imposes on its competitors. 9 It is, therefore, important to distinguish legitimate competitive conduct from predation in defining antitrust injury, as the Court did in Brunswick. 7 " The principle we draw from Brunswick is that reductions in profit attributable to conduct by the defendant that preserves allocative efficiency or that increases its productive efficiency cannot be recovered as damages. 7 1 A competitor should be compensated only to the extent he was harmed by the defendant's below-cost pricing.
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The traditional measures of damages for the total exclusion of a competitor from the market accurately reflect antitrust injury. Exclusionary practices usually fall into one of two patterns. In the first, a potential competitor is denied entry to a market because of the existing competitors' control of a necessary facility or resource. The inefficiency produced by such exclusion is clear; the expansion 4, See Janich Bros., Inc. v. American Distilling Co., 570 F.2d 848, 855 (9th Cir. 1977), cert. denied, 439 U.S. 829 (1978) . 70 By the same reasoning, a purchaser from a predator should recover only the increment in price attributable to the unlawful conduct, not the entire difference between the predator's price and a competitive price. See Berkey Photo, Inc., v. Eastman Kodak Co., 603 F.2d 263, 297-98 (2d Cir. 1979), cert. denied, 100 S. Ct. 1061 (1980); 3 P. AREEDA & D.
TURNER, supra note 3, at 73. 71 The Court found that a judgment notwithstanding the verdict should have been entered for Brunswick, despite evidence assembled by the plaintiff that Brunswick had used its "deep pocket" to finance inefficient practices aimed at weakening independent bowling centers in the relevant markets. 429 U.S. at 489-90. The plaintiff's evidence of predation was, in the Court's view, unpersuasive. Id. at 490 n.15. By necessary implication, the Court's refusal to permit a retrial on the damage claim indicates that the Court viewed Brunswick's conduct as legitimately competitive.
The plaintiff's charges of deep-pocket predatory activity, both as to price-cutting and excessive promotional and capital expenditures, were part of a general contention that Brunswick operated its centers at a loss. Although the Court explicitly rejected the evidence of price cutting, it responded to the charge of below-cost operation by referring to the cash flow of Brunswick's centers in each market. By approving the continued operation of the centers with a positive cash flow, but an accounting loss, the Court accepted Brunswick's contention that "[t]he crucial concern when one focuses on 'deep pocket' considerations should not be with paper 'profits' or 'losses,' but rather with whether cash flowed from petitioner to a boy/ling center or the other way." Brief for Petitioner at 10a-11a. In other words, the issue is whether the acquiring company is financing inefficient operation of the acquired company. If revenues exceed all economic costs, there can be no inefficiency. 
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of industry output is impeded without any compensating gains in productive efficiency. To a degree, the injury to potential entrants mirrors the harm to consumers who do not purchase from cartelists at the cartel price: both are damaged by the allocative inefficiency created by the restricted supply. The courts have held that the excluded seller's damages should be based on the sales he would have made but for the boycott. Thus, in Zenith Radio Corp. v. Hazeltine Research, Inc., 7 3 Zenith introduced evidence that it had been excluded from the Canadian market because of a Canadian patent pool's denial of the necessary licenses. Zenith's damages were determined by reference to its share in the United States market, which, the Court reasoned, Zenith could have duplicated in Canada but for the patent pool. The pool prevented Zenith from "securing a share of the market. . . which its business proficiency, demonstrated in the United States, dictated it should have obtained in Canada. '7 4 Such damages flowed from that aspect of the violation that caused inefficiency, since the damages reflected returns on output that the market would have supported but for the collusive impediment to new entry. 75 In the second pattern of exclusionary practices, a group of firms exclude an actual competitor by some form of predatory conduct. The usual measure of antitrust damages for destruction of an existing business is its "going concern" value, which is the present value of the business's expected profits in the market over and above the ordinary rate of return on the firm's assets. 7 8 Even after the exclusionary practice the firm still has its original assets, so the antitrust damages equal the loss of the special profit-making potential that those assets would have provided as part of a going concern. These damages are an appropriate measure of antitrust injury in the case of predation by competitors. They represent, in essence, the excluded firm's opportunity cost, which depends in part upon the price level in the market. Thus, the quantum of 7 395 U.S. 100 (1969). 74 damages is related to the size of the monopoly profits that the would-be predator expects to gain. Stated another way, the larger the output restriction by the successful predators, the greater the expected profits of the excluded firm had it remained in the market. Although these profits exceed an average rate of return, their loss is nonetheless antitrust injury, since they represent the potential return on output of a competitor excluded by the predators from the market.
C. Mitigation of Damages
The familiar principle that a plaintiff must mitigate his damages 7 7 is inherent in the idea of antitrust injury. The inefficiency created by a violation is the increase in cost that it causes. If the plaintiff does not follow the least costly alternative open to him, the added cost is attributable to the plaintiff's own actions, not to the violation. 7 8 Thus, in Sun Cosmetic Shoppe, Inc. v. Elizabeth Arden Sales Corp., 9 the court found that a retail cosmetic store that was discriminatorily denied "demonstrators" by its supplier could not recover consequential damages for any diversion of sales, since the plaintiff could have employed its own demonstrators. Damages were limited to the cost of finding and hiring the demonstrators. 8 0 And more recently, in Golf City, Inc. v. Wilson Sporting Goods Co.,"' a sporting goods retailer who was denied pro-line golf equipment was required to seek out substitutes and alternative sources of supply. In both cases, the courts recognized that to permit a plaintiff voluntarily to increase the costs associated with a violation and then to recover that amount as damages would be 84-86 (1976) . 81 555 F.2d 426, 436 (5th Cir. 1977). anticompetitive. Damages are thus limited to the difference in value between the product or service that the injured plaintiff was denied and the closest available substitute. As Sun Cosmetic makes clear, however, if a violation causes the plaintiff to make such a substitution, the plaintiff should recover as damages whatever transaction costs he incurs, since these costs also represent resources wasted as a result of the violation. 2 D. The Public-Injury Doctrine At least one line of Supreme Court cases appears at first blush inconsistent with my. analysis of antitrust injury: the one limiting the requirement that the plaintiff allege injury to the public. 8 The "public injury" doctrine, as enunciated by the lower courts, had in effect required that the plaintiff demonstrate with particularity how the defendant's conduct had restrained trade." The Supreme Court has held, however, that in cases of per se violations, an unreasonable restraint will be presumed, without any demonstration of harm to the public. In Radiant Burners, Inc. v Nothing in this line of cases is inconsistent with the requirement of antitrust injury. To say that the plaintiff need not show public injury in per se cases to establish the fact of a violation does not tell us what kind of individual injury should be compensable; in a different context, that was the very point made by Brunswick. The inquiry into antitrust injury addresses the question of damages and does not even begin until the court finds that a violation has been alleged and that the plaintiff has been injured by it. The purpose of the inquiry is to determine whether and to what extent the plaintiff's injury flows from the kind of inefficiency to which the substantive law is directed.
IV. THE APPLICATIONS OF ANTITRUST INJURY
We have seen that the concept of antitrust injury precludes recovery for injury caused by conduct that does not reduce allocative efficiency, but permits recovery of losses brought about by a curtailment of output through collusion or predatory conduct. What remains is to consider how the concept will change the law applicable to treble-damage actions. As this section will show, the concept can be used to refine some previously accepted measures of damages. The concept is also useful, however, in the treatment of issues now considered under the rubric of standing or affirmative defenses. By identifying the effects that an offense has on efficiency, a court may determine from the pleadings or after discovery whether the harm to the plaintiff could have flowed from the inefficiency.
A. The Measure of Damages
Much of the secondary literature dealing with proof of antitrust damages has been concerned with the degree of certainty and the kinds of evidence required to establish individual injury. 87 The cases state the familiar proposition that a private plaintiff must prove the "fact" of his injury with a greater degree of certainty than its extent:
[T]here is a clear distinction between the measure of proof necessary to establish the fact that petitioner had sustained some damage and the measure of proof necessary to enable the jury to fix the amount. The rule which precludes recovery of uncertain damages applies to such as are not the certain result of the wrong, not to those damages which are definitely attributable to the wrong and only uncertain in respect of
E.g., E. TIMBERLAKE, FEDERAL TREBLE DAMAGE ANTITRUST ACTIONS, (1968); Guilfoil,
Damage Determination in Private Antitrust Suits, 42 NOTRE DAME LAW. 647 (1967). their amount. 88 Antitrust injury, however, defines the kinds of damages that will be compensable by identifying the aspects of antitrust violations to which the plaintiff's injuries must be causally related. This qualificaton will necessarily affect the measure of damages in some cases, as the following examples show.
1. Maximum Price Fixing. The implications of Brunswick are most striking where a violation improves allocative efficiency directly. Consider, for example, the damage award reached by the lower courts after the Supreme Court's decision in Albrecht v. Herald Co. 89 Although of doubtful validity after Sylvania, 9 0 Albrecht offers an illuminating example of the kinds of conflicts created by the damage remedy. The plaintiff was a carrier to whom the defendant newspaper had given an exclusive route subject to maximum resale prices. The plaintiff adhered to the price ceilings for a time, but later began charging a higher price. In response, the defendant, rather than terminate its agreement with the plaintiff, began to compete against him. Through a telephone solicitation service, the defendant drew away about one-quarter of the plaintiff's accounts in an attempt to make him comply with the maximum price, and appointed a temporary carrier to handle the accounts. When the plaintiff sued, the defendant notified him that he would be terminated, and allowed him sixty days in which to sell the route.
The plaintiff failed in the lower courts, but the Supreme Court reversed, finding an illegal combination among the defendant, the agency that solicited the plaintiff's accounts, and the temporary carrier. The Court reasoned that resale price fixing is illegal per se whether the price fixed is a maximum or minimum, although different arrangements may have different effects. 1 Furthermore, the exclusive territorial arrangement, although assumed to be legal for the purposes of the litigation, did not justify the resale price fixing: 91 Minimum resale price maintenance may be an instrument of a dealers' cartel, or may benefit the manufacturer by increasing retail promotional activities or by reinforcing a cartel of manufacturers. 390 U.S. at 151 n.7. But maximum price fixing, according to the Court, "by substituting the perhaps erroneous judgment of a seller for the forces of a competitive market, may severely intrude upon the ability of buyers to compete and survive in that market." Id. at 152. "The assertion that illegal price fixing is justified because it blunts the pernicious consequences of another distribution practice is unpersuasive. ' ' 9 2 After a retrial on the issue of damages, the jury returned special verdicts on damages for three types of losses: profits lost as a result of the defendant's competition before the sale, the difference between the fair market value of the plaintiff's route at the time of the forced sale and the price actually received, and the plaintiff's future profits. 9 3 The court of appeals affirmed the award as to the first two items of damage, but reversed the award of anticipated profits, because the value of the future profits was included in the fair market value of the business. The damage issue was litigated on the understanding that, after the Supreme Court's ruling on liability, the defendant could no longer "contest the fact that some damages would have to be awarded by the jury," 9 5 and that all damages causally related to the illegal conduct could be recovered. Brunswick suggests, however, that damages must be limited to the harm that flowed from the anticompetitive aspects of the defendant's conduct. Under the antitrust-injury approach, it was improper to award damages for profits lost because of the defendant's competition. The plaintiff was operating within an exclusive territory, with the consequent capacity to increase price above marginal cost by restricting output. 9 6 By its conduct, the defendant introduced new output into the market at a lower price, at the same time drawing accounts away from the plaintiff. There was no evidence that the defendant's prices were below cost or threatened the retailer's existence. Similarly, the award of damages for the reduced value of the business was also improper, since the size of the reduction was based upon capitalized profits attributable to the exclusive territorial arrangement. The plaintiff's loss of these profits is not the kind of harm the antitrust laws were intended to prevent.
This conundrum illustrates once again the conflict created by rigid rules of liability: although such rules may be necessary for 92 Id. at 154. 11 321 F. Supp. 99 (E.D. Mo. 1970), aff'd in part and rev'd in part, 452 F.2d 124 (8th Cir. 1971) .
" 452 F.2d 124, 131 (8th Cir. 1971 ). " Id. at 127. " If the newspaper is itself a monopolist, it will set its output at Q1 where its marginal revenue (MR) equals its marginal cost (MC), resulting in a price to the carrier of P.
reasons of judicial economy and certainty, they may encompass clearly efficient conduct. The Court in Albrecht held that the existence of an exclusive territorial scheme did not justify an exception to the per se prohibition of price fixing. It did not deny, however, that conduct of the defendant designed to ensure adherence to the maximum resale price would be efficient in light of the "pernicious consequences" of the exclusive territories. The plaintiff should be denied recovery in these circumstances, not because he has received offsetting benefits from the illegal arrangement, 9 7 but because his harm flows from an increase in output; the defendant's conduct has increased efficiency.
2. Predatory Pricing. There is a burgeoning academic literature on the subject of predatory pricing, most of it concerned with how properly to define the offense. 8 Once a violation has been es- 
,Quantity
The market demand curve facing the carrier (D') reflects the wholesale demand curve (D) plus the cost of distribution. The carrier's marginal cost then is P plus the cost of distribution, or MC' = P , . If the newspaper sets P, as its maximum (or if the retail level were competitive), the output would be Q, at P. But if the carrier, because of its exclusive territory, sets its own monopoly price, it will set MC' equal to its own marginal revenue MR', resulting in a lower output Q. and a higher price P 2 . Supp. 410 (N.D. Cal. 1978). tablished under one of the tests, however, the issue of which damages to treat as antitrust injury will remain. The principal inefficiency associated with successful predatory pricing is that it increases the predator's market share, allowing it to restrict output. As noted above, 9 9 the usual measure of damages for the exclusion of an existing competitor from the market is the discounted value of its lost future profits as reflected in its going concern value. This measure, I argued, is properly treated as antitrust injury, since it represents return on the output that the defendant competitor has excluded from the market. There would seem to be no reason why the same measure of damages should not apply where predatory pricing results in the permanent exclusion of a competitor.
9'
A different problem is raised, however, if the plaintiff was not excluded entirely, but incurred losses during the period of predation. As the Court said in Brunswick: § 4 plaintiffs [need not] prove an actual lessening of competition in order to recover. The short-term effect of certain anticompetitive behavior-predatory below-cost pricing, for example-may be to stimulate price competition. But competitors may be able to prove antitrust injury before they actually are driven from the market and the competition is thereby lessened. Of course, the case for relief will be strongest where competition has been diminished."" What should be the measure of antitrust injury in these circumstances? During the period of predation there is a social cost imposed in maintaining output at levels higher than the product's value to society would justify. The costs to the predator in employing this tactic are extremely high: he must expand output and suffer losses on all units sold during the period of predation. The costs that the predator must bear are so high that some commentators doubt that a rational firm would ever use predatory pricing as a method of exclusion; 10 ' at any rate, predatory pricing unquestionably imposes a substantial deterrent cost on the firm that tries to use it, even apart from any prospective damage liability. These costs must be considered when assessing damages, since the object of a damage award is to impose a cost on the predator sufficient to See text at note 76 supra. 100 429 U.S at 489 n.14 (citations omitted). 101 See, e.g., R. BORK, supra note 23, at 149-55.
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The University of 6hicago Law Review deter any inefficiency. The danger of overdeterrence is particularly great in the imposition of penalties for reducing prices, a practice that is often competitive and that, in the short term, directly benefits consumers.
In Story Parchment Co. v. Paterson Parchment Paper Co., 10 2 a case normally cited for its formulation of the degree of certainty with which damages must be proven, the Supreme Court implicitly recognized two measures of damages for injury caused by predatory pricing during the period of predation: the reduction in the victim's going concern value' 0 3 and the difference between the predatory price and the price that the victim would otherwise have received. 1 0 4 The first of these measures would seem to be antitrust injury for the same reason that the loss in going concern value is the proper measure of damages for total exclusion: it represents a reduction in the profit-making potential of the firm and, as such, it corresponds to output restriction that the predator expects to make when he controls the market.
The Court's second measure of damage, however-the profit that the victim loses on sales during the period of predation-should not be compensable.
0 5 This lost profit is simply a wealth transfer to consumers, which, as we have seen, is not in itself inefficient. Unlike the overcharges in price fixing, this wealth transfer does not directly benefit the defendant, and therefore is not the inducement to engage in predatory pricing. Of course, the lost profit is on sales made while industry output is inefficiently high. But it is the predator, not the victim, that must expand its production in order to maintain the market price below cost during the period of predation; the cost of producing the marginal units that increase industry output to inefficient levels is borne by the predator. Therefore the victim's lost profits during this period do not flow from the inefficiency. To allow them as damages, in addition to any reduction in going concern value, would be overdeterrence in an area where overdeterrence is particularly harmful.
3. Foreclosure. A more complex issue is presented by vertical associations such as mergers, tying arrangements, or exclusive dealing contracts that allegedly "foreclose" competing sellers from all or part of the market. The Court in Brunswick indicated obliquely that different considerations would apply in foreclosure cases; "the case for relief will be strongest where competiton has been diminished," the Court noted, citing two damage cases involving foreclosure. 1°6 As the Court implied, foreclosure is distinguishable from coercive exclusionary practices such as predatory pricing in that the former entirely eliminates rivalry in the supply of a product to a particular purchaser. But it is clear that such rivalry is not necessarily the same thing as overall competition. Since every contract or acquisition forecloses all but the contracting supplier from providing goods to the business affected, efficiency of distribution requires a degree of foreclosure, in the general sense. The courts have adopted in practice, if not in words, a presumption that foreclosure of a substantial percentage of the market by a merger, tying arrangement, or exclusive dealing contract, is illegal, regardless of the arrangement's actual competitive effects. 108 The real object of this approach, however, should not be to prevent foreclosure in itself but the possible inefficient result of foreclosure, that is, an increase in monopoly power. Foreclosure may provide a judicial yardstick by which to administer the competitive standard consistently; foreclosure does not, however, reflect an actual reduction in competition in any meaningful sense. This distinction is important in the substantive law, and crucial to determining the appropriate measure of damages. The only accurate gauge of whether competition is reduced by foreclosure is the effect of the arrangement on industry output.
It therefore does not follow that every sale lost by a foreclosed rival because of the defendant's conduct represents antitrust injury. Yet that fallacy in the measure of damages was adopted by the court in Richfield Oil Corp. v. Karseal Corp. 10 9 Karseal was foreclosed from selling its automobile wax through the defendant's service stations as a result of the defendant's requirement that its dealers carry only a competing brand of wax. In its claim for damages, Karseal noted that its wax sold three times better than the competing wax in the market as a whole. Thus, Karseal argued that if its product, instead of the competing brand, had been sold at the service stations, sales would have been three times greater. The court therefore awarded as damages Karseal's usual profit per case multiplied by these "lost sales." This measure did not, however, reflect antitrust injury, since it was unrelated to the effect of the restraint on output. The court assumed that the sales Karseal lost from the foreclosure were not or could not have been made by sales through other outlets. Since the foreclosed seller should be required to mitigate his damages, however, he should be required to seek alternative outlets; the mere fact that Karseal's product was not sold through one chain of outlets says little about the effect of the restraint on the product's sales in general. Yet Karseal offered no evidence that the consumers who supposedly would have purchased its product through the defendant's stations did not purchase it through other outlets in spite of the foreclosure.
Thus, at the very least, damages should be limited to the effect of the foreclosure on the defendant's overall sales. This was the principle adopted by the Court in 2361 State Corp. v. Sealy, Inc., 110 in ruling on a motion for summary judgment. In that case, a bedding manufacturer was foreclosed from selling to one of its retail accounts by an exclusive dealing contract between a competitor and the account. But the manufacturer was allowed damages only to the extent that its business as a whole was injured, not for profit lost on sales to the contracting outlet viewed independently.
Although the overall-sales measure will preclude an award of damages in cases in which the foreclosure has no effect on the competitor's overall sales, it may overstate the injury when the defendant seller increases his output at the expense of its rival, but leaves industry output unaffected. In these circumstances, the reduction in the plaintiff's sales does not represent a reduction in industry output and should not form the basis of a damage recovery. The sales lost to the defendant would represent antitrust injury only if the vertical arrangement were used as a form of predation-that is, if it were accompanied by an increase in output through sales below cost. Foreclosure that reduced industry output or that was predatory would be deterred; but foreclosure with only an incipient effect on output, product quality, and so forth would Since we are concerned here with the proper scope of antitrust injury, we need not resolve how to determine in every case which plaintiffs should be denied standing because of the danger of multiple recovery or excessively complex litigation. As we shall see, however, correctly identifying the antitrust injury caused by a restraint would dispose of a range of cases now mistakenly viewed as ones of antitrust standing, and would simplify the legitimate questions of standing.
Courts have normally denied standing, for example, to employees dismissed as a result of their employers' antitrust violations. In Reibert v. Atlantic Richfield Co., 11 an employee who was dismissed after a merger was denied damages because his injury was not proximately caused by the violation. Although the Court characterized the issue as one of standing, the language used by the Court suggests that the inquiry was closer to one of antitrust injury: the plaintiff's injury was "the natural effect flowing from two similarly structured businesses combining their assets to maximize efficiency," and "not a result of any lessening of commercial competition." 11 7 In other words, the harm to the plaintiff resulted from an increase in productive efficiency rather than from an output restriction. 1 1 8 The concept of antitrust injury also supports the court's result in Kirihara v. Bendix Corp. 11 9 In that case, the plaintiff's exclusive distributorship was terminated, and another distributor was substituted, pursuant to a merger. The court denied relief on the ground that the plaintiff was not within the class of plaintiffs the statute was intended to protect and therefore lacked standing. But an antitrust-injury analysis leads to the same result: the substitution of one exclusive distributor for another can have no effect on industry output. The plaintiff's injuries stemmed solely from the suppliers' efforts to increase productive efficiency.
There are other cases in which a determination of antitrust injury would obviate the need for standing analysis. Thus, a plaintiff whose competitors are engaged in a price-fixing 2 0 or market-these kinds of harms. 1 2 6 Furthermore, for practical reasons, it would be impossible to separate in an antitrust case which physical harms were caused by the reduction in competition, and which by other factors. These kinds of external diseconomies are more properly viewed as lying within the scope of environmental law or the law of torts.
Thus, a large number of cases typically treated as ones of antitrust standing can be disposed of by determining whether antitrust injury has been caused by the practice at issue. There remain cases, however, in which the injury to the plaintiff does flow from the anticompetitive aspect of the violation, but in which standing should be denied for other policy reasons.
One of the more ambitious scholarly attempts to develop a comprehensive approach to the standing issue argues that courts, in determining standing to sue, should balance a number of competing policies-those, for example, in favor of compensation and deterrence and those against "ruinous" or multiple recoveries. 1 27 Our analysis suggests that the inquiry should be a good deal narrower. The concept of antitrust injury defines the kinds of harms that should be compensable in order to maintain the efficient level of deterrence. The function of antitrust standing should be complementary: to limit recovery to the plaintiff or class of plaintiffs who are in the best position to impose the deterrent penalty on the defendant. Under notions of standing, potentially duplicative recoveries should be barred and the full right of action given to the plaintiff in the best evidentiary position to recover. But standing should not be denied on the ground that an award of damages for antitrust injury would be "ruinous." If the award is not duplicative, then there is no justification for not imposing the full deter- But this, of course, ignores the other side of the coin: eliminating the absolute bar simultaneously deters the same persons by the threat that they, too, may be sued by their coconspirators. In some circumstances, a bar based upon in pari delicto could actually deter efficient conduct. Consider, for example, a dealer cartel that has induced a manufacturer to impose resale price maintenance. If one of the cartel members is terminated by the manufacturer for shading on price, he should be permitted to recover the going concern value of his business. 1 3 Although by cutting price he has attempted to increase his share of the excess profit created by the cartel, 1 3 2 his termination was nonetheless inefficient because it prevented an increase in industry output that would have weakened the cartel.
The concerns that underlie in pari delicto are, of course, legitimate, but they are often served equally well by permitting recovery only for antitrust injury. If a practice results in no present inefficiency, for example, then those injured by it should not recover, whether or not they participated in the scheme. In Dreibus v. Wilson,"" the officers of an exclusive distributorship succeeded in obtaining for themselves a new exclusive distributorship in the same product. The Court denied recovery in a suit by the owners of the first distributorship on the grounds that they were deeply involved in the illegal act. The same result follows, however, from an antitrust-injury analysis.
3 4 The substitution of one exclusive distribu-torship for another created no new inefficiency. The plaintiff's injuries should not be compensable because they did not result from any inefficiency brought about by the defendants' actions, rather than because the plaintiffs were as much at fault as the defendants. 13 5 The plaintiff's own anticompetitive conduct should also in some cases determine whether the harm to it constitutes antitrust injury. This possibility is illustrated by Inc. v. Joseph E. Seagram & Sons, Inc., " 5 6 a decision that (although technically concerned with the doctrine of "unclean hands" rather than in pari delicto) anticipated Perma Life in many respects. The plaintiff, a liquor wholesaler, claimed that the defendants collusively refused to deal with it unless it agreed to resell at a fixed maximum price. Although the defendants had offered evidence that the plaintiff was itself a member of a retail cartel, the Court found that the trial court had correctly instructed the jury that the plaintiff's conduct was not a defense. While the plaintiff's participation in a cartel did not estop it from challenging the defendant's antitrust violations, it was relevant to the issue of antitrust injury. If the retail price was collusively raised above the competitive level, then the defendant's maximum price increased output; to the extent the plaintiff should not recover the profits it lost as a result 236 Professor Areeda has argued on similar grounds that purchasers of products under illegal tie-in sales should normally not recover the full "overcharge" on the tied product as damages. Areeda, supra note 9, at 1136-38. See also 2 P. ARFEDA & D. TURNER, supra note 3, 347. If the illegal tie is of products sold in fixed proportions, the purchaser is simply not injured: he would not have purchased the tied product at a supracompetitive price unless he was compensated by the seller with a reduction in the price of the tying product. Thus, Areeda argues (on the basis of certain language in Perma Life) that the seller should be allowed to set off the benefits that the purchaser derives from the contract in determining *damages. If, on the other hand, the tie is declared illegal on the grounds of price discrimination-that is, if the tied product is sold in variable proportions according to the intensity with which the buyer uses the tying product-then there is still no injury to the purchaser. Although he may pay a higher price for the tied products, the seller could extract the same amount without the tie by directly metering the buyer's use of the tying product and charging a proportionate price for it. As Areeda points out, courts have recognized the propriety of varying the price of a product according to the intensity with which it is used; and if the same amount may be extracted by a less restrictive, and, therefore, legal means, then the damages are not actually caused by the illegal tie-in per se. Although phrased in terms of the "inherently offsetting" character of the injuries, both of Areeda's arguments are, at bottom, based on antitrust injury. In each case, since there is no restriction of production, the plaintiff incurs no damage that flows from inefficiency. The same reasoning could be applied to eliminate damages in the cases of exclusive dealing contracts and "noncoercive" reciprocity. For example, Columbia Nitrogen Corp. v. Royster, 451 F.2d 3 (4th Cir. 1971 ) is a case involving "noncoercive" reciprocity, to which the foregoing analysis could be applied.
136 340 U. S. 211 (1951) .
of the defendant's refusal to deal. The fact that the plaintiff was denied cartel profits is no concern of the antitrust laws. 37 Thus, while in pari delicto should be discarded as a complete defense, its underlying rationale should be retained as a rule of damages. The goal of deterrence will be more completely achieved by limiting damages to antitrust injury than by the blunt instrument of a rule of estoppel based on fault.
CONCLUSION
The most trenchant recent criticism of substantive antitrust policy is that it reduces competition by restricting efficient business arrangements. 138 But much of the expansion of antitrust liability over the last twenty years has resulted from a recognition that it is often difficult in an adversary system to prove what effects a given practice has on competition. The courts have therefore been willing to defer to the expertise of enforcement agencies, rather than to adopt a uniform rule of reason in antitrust cases.
The resulting rules, although not anticompetitive in their purpose, often are so in their practical effect, as the lower court's result in Albrecht demonstrates. Per se rules of liability can only be justified on grounds that they lighten the plaintiff's burden if the prospective plaintiff can be relied upon to weigh costs and benefits in its choice of cases. Since rigid rules necessarily cover a range of efficient conduct, the most significant cost to be considered in determining the optimal level of enforcement is the inefficiency the suit may produce. Although there are some random, even perverse, elements in the criteria for case selection by the Department of Justice and the Federal Trade Commission, 3 9 those organizations have no clear incentive to bring anticompetitive cases, and seem to consider the efficiency consequences of their enforcement policies. 1 40 The same cannot be said of private plaintiffs, who not only have the incentive to bring any case that holds out the prospect of treble damages, but frequently find it in their interest to prevent efficient conduct. If the damage provision's intended purpose of harnessing the self-interest of injured individuals to promote a policy of fostering efficiency is to be fulfilled, damages should be awarded in a way consistent with that policy. The concept of antitrust injury, whether viewed as a rule of standing or a measure of damages, helps serve this function by awarding damages only when the harm flows from the anticompetitive aspect of the violation.
Since the aim of competition-and of antitrust policy-is to achieve an efficient allocation of resources, a plaintiff should not be permitted to recover for the injury from an antitrust violation that does not foster inefficiency.
Course in Antitrust Law (Ohio Legal Center Institute, Columbus, Ohio) (June 16, 1978).
